REVIEW OF THE COMMUNICATION FROM THE COMMISSION ON THE

APPLICATION OF STATE AID RULES TO PUBLIC SEVRICE

BROADCASTING

A Response from the European Alliance of Listeners’ and Viewers’ Associations
1. The European Alliance of Listeners’ and Viewers’ Associations (EURALVA) is an independent and non-sectarian alliance of national associations which represents the interests of listeners and viewers of broadcasting and new media services which can be received in member states of the Council of Europe. The objects of EURALVA are to represent the interests of listeners and viewers at both European and international level in whatever way the Alliance considers to be appropriate. In particular, but not exclusively, it champions media which serve citizenship by

· Advancing the right of citizens to receive audiovisual media which serve the public interest;

· Promoting the free flow of ideas for everyone, including access to impartial news and information, in order to maximise their democratic, social and cultural potential;

· Supporting the right of all citizens to express themselves in public dialogue which is respectful of diversity and pluralism;

· Co-operating with civil societies and regulators in Europe and Worldwide; 

· Liaising with responsible media organisations which support the development of informed democracies, and which treat and portray all citizens fairly.

The Headquarters of the Alliance are situated in the United Kingdom (http://euralva.org/ ), and it currently has Member Associations in seven European states, as well as exploratory contacts in ten further States, which have either recently joined, or are current applicants to, the European Union. In addition, EURALVA has Associate Members in two non-European countries, Australia and Canada. 

2. Although individual members of the Alliance will be replying separately to the Commission’s enquiry about the situation in their own country, this response represents a more broad-based response by EURALVA itself, to the issues raised by the Commission.

EXECUTIVE SUMMARY

· In general, EURALVA considers that the provisions of the European Commission’s Communication on the provision of State aid to public service broadcasting have worked well. It has offered listeners and viewers increased channel choice, although in some Member States fierce competition from commercial broadcasters has reduced programme quality and narrowed choice.
· However, the provisions of the Lisbon (European Reform) Treaty, and the entry into force of the Audiovisual Media Services Directive, will now require the Commission to update its 2001 Communication.
· EURALVA considers that the Charter of Fundamental Rights and Freedoms, which has been incorporated in the Lisbon Treaty, means that the public service remit of all State-aided broadcasters will now have to fulfil the minimum standards laid down for them by the Council of Europe, notably those established by the Committee of Ministers in 1994, and its Recommendations on the Guarantee of Independence, which were adopted in 1996.
· EURALVA recognises that the public service remit of the State-aided broadcaster in each Member State will vary. Nevertheless, it considers that each State should consult its citizens, possibly once every ten years, on the scope and the range of the public value that its public service broadcaster can contribute to that State’s citizens. 
· The increasing complexity of the broadcasting and video-on-demand markets, accompanied by commercial moves towards brand diversification, will make it far more difficult for the European Commission, when confronted with competition issues between State-aided and commercial broadcasters, to determine the appropriate market to be analysed. For these reasons, EURALVA considers that (a) competition issues should not be decided by national competition authorities; and (b) the European Commission should move from simple ex-ante judgements on proposals for new broadcasting or video-on-demand services, towards a consultative process, possibly involving the national regulatory authority, on the public value of these proposals, which involves listeners and viewers as well as the European Commission itself.
· EURALVA considers that the incorporation of video-on-demand services into the Audiovisual Media Services Directive means that the Commission should ratify the development of video-on-demand services by State aided public service broadcasters, including those which are offered free-of-charge to all their citizens. In general, EURALVA does not consider that State-aided broadcasters should offer pay-services of any sort to their domestic citizens, since this would undermine the justifications for allowing State aid which serves the general economic interest, as specified in the Amsterdam Protocol.
· In addition, given the mobility of labour in the Single European Market, EURALVA considers that the Commission should authorise State-aided broadcasters to use their State funds to purchase the constituent copyrights (such as script rights and music rights) of those programmes which they produce and transmit, in order to enable access by all of their citizens working in any Member State in the European Economic Area.
· The Audiovisual Media Services Directive both formally forbids, but nevertheless allows in certain circumstances, the presence of product placement in television and video-on-demand services. EURALVA considers that public service broadcasters that are in receipt of State aid should not be allowed to produce, or to transmit or include in their video-on-demand services, programmes involving product placement.
· EURALVA recognises the financial and linguistic problems of State-aided broadcasters from very small EU Member States. It therefore recommends that where their State funds are insufficient to offer a viable public service, they should be entitled to apply for a subsidy from EU regional aid funds for this purpose.
RESPONSES TO THE COMMISSION’S QUESTIONS

1. GENERAL 

1.1. A number of significant legal developments have taken place in the public broadcasting area since 2001, namely the adoption of the Audiovisual Media Services Directive, the adoption of the Decision and Framework on compensation payments as well as Commission decision-making practice. Do you think that the Broadcasting Communication should be up-dated in light of these developments? Alternatively, do you consider that these developments do not justify the adoption of a new text? 

Generally speaking, EURALVA considers that the approach adopted by the Commission, both in its Communication on the application of State aid rules to public service broadcasting, and in its subsequent decision-making practice, has worked well. Nevertheless, EURALVA considers that the Commission will need to up-date its approach for a number of reasons. The two mains reasons are the adoption of (i) the Audiovisual Media Services Directive; and (ii) the Draft European Reform Treaty which incorporates into the EU new legal obligations with an enhanced emphasis on citizenship and socio-cultural obligations which derive from the European Convention on Human Rights. In particular, the European Court of Human Rights has already established a jurisprudence relating to public service broadcasting, while the Council of Europe itself has adopted a number of Ministerial Decisions, Recommendations and Resolutions which have started to clarify the future role and responsibilities of public service broadcasting. 

With regard to the adoption of the Decision and Framework on compensation payments, EURALVA’s primary concern is with the programmes shown by both public service and commercial broadcasters, rather than with the detailed financial arrangements of any one institution. Subject to some more general concerns which we outline below, EURALVA therefore takes a neutral view about the detailed arrangements for the payment of State aid to public service broadcasters.

 1.2. How would you describe the current competitive situation of the various players in the audiovisual media sector? Where available, please provide the relevant data on for instance leading players, market shares, market share evolution in the broadcasting/advertising/other relevant markets. 

The competitive situation in the audiovisual media sector varies widely within individual Member States. In general, viewers welcome a choice of services, although the result of increased competition has not always been an improvement in the programme quality of those services. In some cases, there has been a pincer movement which has reduced quality and narrowed choice. In 2005, in a forward to a twenty nation survey of television broadcasting in Europe which included 14 EU Member States, the Representative for Media Freedom of the Organisation for Co-operation and Security in Europe (OSCE) concluded that the individual country reports plainly showed that as a result of commercial competition, public service broadcasting was facing an identity crisis. “The advent of commercial broadcasting”, he observed, “- often by deluge- has put enormous pressure on public service broadcasters to enter into ‘ratings wars’ with commercial broadcasters. The inevitable result has been the ‘dumbing down’ of public service content in many countries.”
 

On the content side - which is the principal concern of listeners and viewers - the OSCE Representative noted that “Diversity of content and impartiality of news content is becoming increasingly at risk in the commercial broadcasting sector, where cross-ownership is on the rise, ownership structures are becoming increasingly opaque, and the number of broadcast media players is radically shrinking.”
 

Despite these fears, especially about the situation in a number of Central and Eastern European Member States, EURALVA considers that, in general, the current competitive situation has, from a citizen’s point of view, not worked out too badly, although it also notes that with the advent of digital broadcasting, four profound, and sometimes unwelcome changes, are staring to emerge. 

(a) At the end of last year, according to the latest report of the Association of Commercial Television Companies, Europe boasted 1,763 television channels, at least thirty of which were new commercial channels which were launched during 2006. Moreover today, as well as radio and television services, advertisers can use the Internet and the socially-interactive telecommunication networks in order to market their products and services. 

(b) Secondly, it is no longer possible to regard the television market as straightforward competition between commercial and public service broadcasters. A growing trend among the major broadcasting companies is brand diversification. The leading proponent of diversification is the M6 channel in France, which has already diversified into home shopping, mobile TV, web-based activities including video-on-demand, the part ownership of the Girondins de Bordeaux football club, and the social networking site youtribe.com.  Its competitors have also launched ventures into other fields, including cinema production, the promotion and management of musical events, and book publishing. For many commercial companies, television is now but one arm of an integrated multimedia strategy in which competition takes place across media as well as within a given communications medium, such as television broadcasting.

(c) Changes in the digital advertising market are also affecting the behaviour of television viewers. For instance, recent research by BARB in the UK has shown that although the audience share per TV channel has fallen, the number of advertisements watched by each viewer has actually increased. Within this context, a growing difference is starting to emerge in Europe between those public service broadcasters, such as those in the UK and Denmark, who receive all their funds from State aid, and those who also depend on the sale of airtime for their funds. From this perspective, it is important to note that France has recently announced that its public service channels will no longer sell airtime to advertisers. Instead they will receive a proportion of the advertising revenues of the commercial broadcasters, plus the receipts from a tax on mobile telephones. At the moment, the precise arrangements have not been finalised.

(d) As the number of digital channels grows, increased competition between channels for advertising revenues is starting to highlight a growing divide between the programming strategies of public service broadcasters and those of commercial broadcasters. The role of the former is to deliver programmes to viewers, whereas that of the latter is increasingly becoming different - and more focussed – namely one of delivering certain socioeconomic categories of viewers to advertisers and programme sponsors. The programming challenge faced by public service broadcasters in those Member States where they have to rely on a mix of State aid and commercial revenues is therefore especially acute.  

1.3 In your view, what are the likely developments and where do you see the major challenges for the sector in the future? Do you consider that the current rules will remain valid in the light of the developments or do you believe that adaptations will be necessary? 

EURALVA has indicated above, that with the advent of digital technology, the selection by the European Commission of the relevant market for decisions about State aid will become increasingly complex. According to a recent report by the European Audiovisual Observatory, by the end of 2007, there were already 258 VoD services in operation in 24 European countries, compared with 148 a year earlier. The upsurge in the number of services mainly arose because television channels have now established web-sites offering free catch-up TV, which allow viewers to access certain programmes, notably episodes of series, for a period of seven days after their first transmission. France, with 32 VoD services, the Netherlands with 30 VoD services, and Germany with 26 services, account for almost a third of Europe’s VoD services.
 At the end of 2006, 142 of the 148 Video-on-Demand (VoD) services in Europe were pay-services. The other six were free access services.
 

Although the Audiovisual Media Services Directive extends the provisions of the Television without Frontiers Directive to cover VoD Services, it does not include all VoD services within its purview, since many VoD services will not meet the six criteria laid down in the Directive.
 Other VoD services (and possibly all pay VoD services) will probably be regulated either by the e-Commerce Directive (2000/31/EC), or by bilateral treaties between Member States and third States outside the European Economic Area, such as the USA or Russia. State aid from third countries outside the EEA, or even access to an especially large market in third countries with poor quality television services, may therefore distort competition between VoD services within the EEA. As a result, the Commission may have to accept that there will always be imperfect competition in the VoD market.

Consider the competition between free VoD services and pay VoD services. Most of the free access VoD services in Europe are provided by public service broadcasters to enable their viewers to catch up with, or to watch again, television programmes that have previously been broadcast. These organisations have a different business model to that of commercial film producers. Thus although these free VoD services may be offered to users free of charge, they cannot be considered to be providing unfair competition to VoD pay-services. Indeed, a close examination of the issue of competition, from a viewer’s perspective, reveals that it is not inter-service, or more precisely inter-catalogue, competition that is important to viewers, but it is the ability to access a particular film or television programme. What most viewers want is programme choice, which is not the same as inter-service competition.
In practice, it will also be very difficult for the European Commission to separate the issue of inter-service competition in the field of VoD from the practices adopted by rights holders when licensing the copyright (including the constituent authors’ rights) in a particular programme. Three issues are pertinent here. They are

(i) The practice of licensing programmes to separate windows, such as those of television and VoD, and of separating the release to these windows by certain time frames. Sometimes, these practices are linked to the financing arrangements for producing the programmes, which often predetermines the sequence of releasing programmes to different media. Even though this is technically collusive behaviour, this practice is often endorsed by the relevant commercial trade associations. . 

(ii) The extensive practice of allowing programme makers to licence programmes to a given licensee on an exclusive basis. This practice occurs regularly, despite the ruling of the European Court of Justice, that there is a clear distinction in European law between the existence of copyright and the manner in which it is exercised.
 

(iii) The failure of the European Union to establish a single European-wide market in intellectual property rights. This means that in practice the European television market is frequently split into separate national copyright markets. On the other hand, DVDs are normally licensed for sale to Europe as a whole. At the moment, no single model appears to have emerged for the VoD market.

Shaping a Solution: Reconciling Fair Competition with State-aided Public Service Video-on-Demand

(a) Copyright Issues

The EU’s State aid rules allow public service broadcasters to be both producers and broadcasters of programmes, although the aid can only be deployed within the national market. This means that public service broadcasters can only use their State aid revenues to purchase the domestic content rights for a programme which they intend to produce. If they subsequently wish to license the programme to be broadcast in another Member State, then they have to use non-State-aid funds to purchase the constituent rights for non-domestic territories. 

The arrival of VoD therefore raises a number of tricky issues about the secondary use by public service broadcasters of State aid funds in order to purchase the rights for VoD services. A Symposium held by the European Broadcasting Union on 31 March 2006 concluded among other things that:

“Future DRM (Digital Rights Management) systems must be acceptable to all stakeholders, including consumers, and must respect basic principles of copyright law. Moreover, in order to avoid “gate keeping” effects in new media services, the abuse of proprietary rights – whether of copyright or any other nature – should be prevented. DRM systems must keep digital reception technology attractive for all viewers and listeners via open and interoperable standards, and provide equal access for broadcasters to all media platforms.”

EURALVA concurs with these conclusions. In addition, it welcomes the conclusion from the German author that

“To safeguard the specific public service character of new media activities, including VoD offers, [Germany’s] public service broadcasters will carry out a three-step procedure:

· Firstly, public service broadcasters will be required to argue that such offer is required by the public service remit and therefore serves the democratic, social and cultural needs of [German] society;

· Secondly, the offer has to contribute to editorial competition in a qualitative way, and 

· Thirdly, the broadcasters have to specify the financial aspect of the new service.

EURALVA welcomes this approach which makes it clear that the VoD services offered by the public service broadcasters will complement, rather than compete with, those offered by commercial broadcasters. EURALVA therefore considers that these principles could well be extended to all public service broadcasters in the European Union.

(b) Making Universal Access a European Reality: the Free Movement of Citizens and their Access to Public Service Broadcasting

The advent of VoD also offers those EU citizens, who live outside their domestic Member State, the technological opportunity to benefit from the domestic, social and cultural needs that are met by their domestic public service broadcaster. For instance a German citizen temporarily living in the Czech Republic could keep abreast of German news and current affairs by watching a VoD service from one of the German public service broadcasters, and probably exercise a postal vote in a national or regional election. Similarly, a Polish citizen living in the United Kingdom could keep abreast of the social changes that are taking place in Poland by watching a VoD service from the Polish public service broadcaster.  

In practice however, this simple vision may be complicated by financial issues related to precisely through which distribution network the public service broadcaster will be able to make available its catalogue of VoD programmes, and at what price. These may include the additional cost to the broadcaster of purchasing constituent VoD rights within its programmes, such as script, commentary or music rights, and whether they can be distributed throughout the whole of the EU. 

EURALVA therefore submits that public service broadcasters should be able to use State aid funds to acquire VoD rights for their own public service programmes in order that their citizens may access them, wherever they live in the European Economic Area, provided that the public service broadcaster (i) allows EU citizens to access its programme catalogue free of charge; or (ii) where this is not economically viable, it ensures that the access charge is only set at a level which is commensurate with the additional costs that the broadcaster incurs in making its VoD catalogue available.

(c) Product Placement on Public Broadcasting Services: A Clash of Principles? 
The Audiovisual Media Services Directive has raised a second issue concerning the future application of State aid by public service broadcasters. Although the Audiovisual Media Services Directive continues to ban surreptitious advertising, for the first time it has allowed Member States to permit the introduction, in certain circumstances, of product placement. In some case, it will even be possible for broadcasters, including public service broadcasters, to include product placement in their programmes without even notifying viewers of its presence.
 There has, as yet, been no statement from Member States as to whether they will permit their State-aided public service broadcaster to include product placement within their programmes. 

Bearing in mind (a) The growing disparity in programming policy between the roles of commercial broadcasters and public service broadcasters; (b) the fact that public service broadcasters are only entitled to benefit from state aid because of the democratic, social and cultural benefits that they offer to their citizens, and (c) the fact that article 3f(1) of the Audiovisual Media Services Directive prohibits product placement, EURALVA considers that it is now appropriate for the Commission to make it clear that the production or transmission by public service broadcasters of programmes containing product placement would be an abuse of State aid. 

2. COMPATIBILITY ASSESSMENT UNDER ARTICLE 86 (2) EC TREATY, IN COMBINATION WITH THE BROADCASTING COMMUNICATION 

2.1. Coherence with the Commission Decision and Framework on public service compensation 

2.1.1. EURALVA does not consider that the requirements laid down in the 

Decision and Framework on public service compensation should be included in the revised Broadcasting Communication. This is because the Alliance considers that the funding of public service broadcasting will vary substantially between individual Member States, according both to the size of the Member State, the specificity of the public service remit, and – in some Member States - fluctuations in the size and shape of the markets in commercial revenues.

2.2. Definition of the public service remit 

2.2.1. EURALVA notes that the specificity and the details of the public service broadcasters vary widely between individual Member States. This is because, under the principle of subsidiarity, the Commission has previously allowed individual Member States to develop their own definitions of the public service remit for their domestic public service broadcaster. This was sensible in 2001, for as many academic commentators have pointed out, 

“society and the media do influence one another, but as the stronger entity, society moulds the media and sets the parameters of their influence upon itself; it is social conditions, including social change, which create conditions for, or trigger, media action in this area.”

At the same time, the Member States in the European Union are becoming ever more closely united, and (subject to ratification by all Member States) the EU Council of Ministers has now agreed a new European Reform Treaty which has specifically incorporated within it a Charter of Fundamental Rights and Values, which are essentially the same as those developed within the Council of Europe. There are a number of judicial decisions of the European Court of Human Rights, together with a series of Ministerial Resolutions, Declarations, Recommendations and Resolutions from the Council of Europe, all of which relate to public service broadcasting.
 These can all ultimately be traced back to the provisions of Article 10 of the European Convention of Human Rights, which guarantees freedom of expression, and in particular the right for every citizen to receive information and ideas. The same principle also underpins the specific formulation of the Amsterdam Protocol, which recognises the right of public service broadcasting to be considered as a service of general economic interest. 

The basic philosophy of public service broadcasting lies in a social contract between the individual listener and viewer and society itself. Although the precise manner in which public service broadcasting is financed varies from State to State, ultimately the State taxes the individual consumer in order to establish a communication institution which assists individual consumers to establishing a common philosophy of citizenship. As the Commission itself noted in article 6 of its 2001 Communication on the application of State aid rules to public service broadcasting:

“Public service broadcasting, although having a clear economic relevance, is not comparable to a public service in any other economic sector. There is no other service that at the same time has access to such a wide  sector of the population, provides it with so much  information and content, and by doing so conveys and influences both  individual and public opinion.”

It is important, at this point, to insist on the fundamental difference between public service broadcasting and State broadcasting. Although public service broadcasters receive financial aid from the State, it is in order for the broadcaster to serve the public. Thus in the field of broadcasting, the incorporation of the principles of the European Convention of Human Rights into the European Union marks a fundamental shift in the philosophy of the Union. Although the Amsterdam Protocol had already recognised that public service broadcasting was, or more precisely could be, a service of general economic interest, the European Commission must now also recognise it as a service which facilitates and enhances the freedom of expression of Europe’s citizens, and in particular, their freedom to receive, as well as to impart, information and ideas. 

EURALVA therefore considers that the European Union now needs to define the remit of public service broadcasters more precisely. The Commission therefore needs to find a way of moving beyond the application of the principle of subsidiarity, and thus of allowing each Member State to define its own public service remit, to an approach which seeks to establish certain minimum standards for the public service remit throughout the European Union.

2.2.2. Do you consider that the distinction between public service and other activities should be further clarified? In the affirmative, which measures could provide such clarification (e.g. establishment by the Member State of an illustrative list of commercial activities not covered by the public service remit?)? 

Although EURALVA has indicated the Commission should establish certain minimum standards for State-aided public service broadcasters, it is not simply proposing the imposition of top-down, standards on individual Member States. This although EURALVA considers that there should be a distinction between public service and other activities, it does not consider that this should – or indeed would - be achieved by issuing an ex-cathedra list of proscribed commercial activities not covered by the public service remit. 

EURALVA proposes instead that the Commission should establish a consultative process in which it should invite Member States to

· explain how they are implementing previous agreements to which they have agreed within the framework of the Council of Europe, 

· elucidate precisely how they are consulting with their own citizens in establishing the public service remit for their domestic public service broadcaster;. And

· participate in a comparative EU-wide survey, possibly linked to the Euro-barometer survey, on the degree of trust which the citizens of each Member State place in their own public service broadcaster.

In this context, EURALVA notes that:

(a) The Amsterdam Protocol justified State aid for public service broadcasting on three grounds: namely its contribution to the democratic, the social and the cultural needs of society. It would therefore be reasonable for the European Commission to ascertain from each Member State precisely how the public service remit for its public service broadcaster helps to achieve each of these three aims.

(b) Every Member State in the EU signed the Ministerial Resolution on Public Service Broadcasting of the Council of Europe, which was agreed in Prague in December 1994. States participating in this resolution agreed, among other things, nine principal public service missions for their public service broadcasters. It would be reasonable for the Commission to seek to ascertain, either by evaluating existing domestic opinion polls, or by conducting their own public opinion surveys, the degree of trust that the citizens in each Member State place in the fulfilment by their public service broadcaster of these nine public service missions.

(c) The democratic histories of individual EU Member States, and of their public service broadcasters, are markedly different. In 2007, Professor Karol Jakubowicz identified three main models for the creation of public service broadcasting, or for the transformation of state broadcasting into public service broadcasting in Europe. These were the paternalistic model, the democratic and emancipatory model, and the systemic model.
 

Therefore, before taking any further decisions to revise its 2001 Communication on the Application of State aid to Public Service Broadcasting, the Commission should establish an EU-wide poll in order to establish more clearly, on a comparative basis, the degree of trust which the citizens of each Member State currently place in the activities of their domestic public service broadcaster.

2.2.3. In the current Broadcasting Communication, activities other than TV programmes in the traditional sense can be part of the public service remit provided that they serve the same democratic, social and cultural needs of society. Does this provision sufficiently clarify the permissible scope of such public service activities? Why? In the negative, do you consider that further clarifications should be provided in a revised Broadcasting Communication? 

EURALVA considers that

(a) In any revision of its Broadcasting Communication, the Commission needs to make it clear that public service broadcasters can provide a VoD service as part of their public service remit, even if it requires them to acquire the non-domestic VoD rights in their programmes. 

(b) Public service broadcasters should make no charge for accessing their catalogue of VoD programmes, but should it be necessary to do so, their revenues from their VoD catalogue should not exceed the costs of distributing the catalogue.
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