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 Executive Summary

1. EURALVA welcomes the extension of the Television Without Frontiers Directive to all Audiovisual Media Services, which will bring new platforms  into a common regulatory framework
2. We are concerned, however, that the proposed rules on surreptitious audiovisual commercial communication and product placement, as formulated in the latest proposal of the Council of Ministers, have failed to provide consumers with the minimum protections which they were guaranteed in the European Commission’s original proposal. 

3. Because of the failure to harmonise minimum standards, it is probable that substantially different regulatory standards will be adopted across the European Union. This will completely destroy any hope of establishing a single European audiovisual media space.

4. A Member State will therefore be unable protect its own  citizens when the standards adopted by another Member State falls below those which it demands from its own broadcasters and providers of audiovisual media services. 

5. Viewers of television broadcasts, which have mass impact, are more at risk from surreptitious audiovisual commercial communication than consumers of on-demand services. This is because the e-Commerce directive, which covers commercial on-demand services, offers a Member State wider scope for derogation than does the Audiovisual Services Directive as presently drafted. The latter, which governs traditional [linear] mass broadcast media, only permits a Member State to derogate if it can demonstrate that the service in question constitutes a serious risk to children. 

6. If the draft text of the AVMS Directive, as agreed by the Council of Ministers, has to be  implemented in its present form, the Contact Committee could play an important role in re-establishing common minimum standards to protect all consumers. Although EURALVA welcomes the provisions of Article 23, it regrets that the  interests of consumers and viewers are insufficiently represented, because only the European Commission will be authorised to bring issues arising from the application of Article 3 to the Committee’s attention, and not national governments which may well be better placed to represent and reflect consumer  interests.
●  EURALVA therefore proposes that national governments should also be authorised to bring consumer issues for discussion at the Contact Committee
7. In conclusion, it is regrettable that, in extending the Television Without Frontiers Directive to on-demand audiovisual media services, the net result so far – whatever the original intention - has been to presage a serious weakening of  the protections against surreptitious commercial exploitation which have traditionally been afforded to ordinary television viewers watching the principal mass media in the European Union. 
.
Detailed Commentary on the Current Draft Text

Introduction

1. Under the  “Television without Frontiers” (TVWF) Directive which is currently in force, television viewers are warned about the presence of television advertising or programme sponsorship in two ways:  It must be:

(a) Identified as audiovisual commercial communication; and 

(b) Separated from ordinary programmes. 

Moreover, surreptitious advertising is banned.

2. The wording of the current directive is unclear however. Most Member States, have considered that the ban on surreptitious advertising prohibits product placement in television programmes. However a minority, including Austria and Spain, consider that the current wording allows product placement.

3. Under the provisions of the present directive, a Member State is unable to prevent a TV service, which contains product placement and has been authorised by another Member State, from being transmitted to its citizens, even though the receiving state may consider it to be in breach of the minimum standards set down in the TVWF Directive.

Overview of Changes Proposed in the Audiovisual Media Services Directive

4. Under the proposed Audiovisual Media Services Directive, as agreed by the EU Council of Ministers, which is scheduled to replace the TVWF Directive, the twin principles of identifying and separating audiovisual commercial communication from programmes will be modified in four key ways:

· The directive will cover both television broadcasting and on-demand audiovisual media services;

· Audiovisual commercial communication, including product placement, will be allowed under certain conditions;

· Television viewers and users of audiovisual media services must be informed about the presence of product placement; and

· In order to protect its domestic consumers, a Member State will be able to prohibit the reception on its territory of an on-demand audiovisual media service which has been authorised by another Member State. 

5. These changes will: 

· Weaken the original proposals of the European Commission, which were designed to protect consumers; 

· Permit, and indeed encourage, substantial national fragmentation of the European audiovisual media space; and 

· Fail to ensure that all users of Europe’s audiovisual media services are properly informed about the presence of product placement.


.

Change (a): Extending the Scope of the Directive

6 In the latest text of the Draft Audiovisual Media Studies Directive, the EU Council of Ministers has replaced the Commission’s original distinction between linear and non-linear services by a new, user-oriented, distinction between “television broadcasts” and “on-demand services”. The former is offered by a media service provider “for simultaneous viewing of programmes on the basis of a programme schedule”, while the latter is provided “for the viewing of programmes at the moment chosen by the user and at his/her individual request.” [Articles 1(c) and 1(e)]

Commentary on the Extended Scope
7. The principal benefit of the new division in audiovisual media services between television broadcasts and on-demand services is that it is based on the manner in which the service is used by consumers, rather than on its continuous, or non-continuous nature. The principal disadvantage, however, is that the new text establishes a different set of rules for the programmes contained in each type of service. (See below). The likely outcomes are that 

· Product placement and surreptitious audiovisual communication will almost certainly be more prevalent in on-demand services; 
· The rules on the exceptions to the prohibition on product placement generally refer to programmes, not to services;
·  There is no provision in the Directive, as currently drafted, to prevent a programme which has been approved for inclusion in an on-demand service from being rebroadcast in a television service; and therefore
· Viewers of a television service will not be aware whether any of the programmes, that are included in a television service, only meet the weaker standards on the prohibition of product placement required for an on-demand service. 

Change (b): The Rules Governing Audiovisual Commercial Communication and Product Placement

8. The new AVMS Directive only regulates three types of audiovisual media communication. These are:


(a) Audiovisual commercial communication [Article 1a];

(b) Television broadcasts [Articles 1(a) and 1(c)]; and

(c) On-demand services [Articles 1(a) and 1(e)]. 

9. The Directive does not cover, however, “activities which are primarily non-economic and which are not in competition with television broadcasting, such as private web-sites and services consisting of the provision or distribution of audiovisual content generated by private users for the purposes of sharing and exchange within communities of interest. The definition also excludes all services not intended for the distribution of audiovisual content, i.e. where any audiovisual content is merely incidental to the service and not its principal purpose” [note 3, amended recital 13].  The Directive, therefore, does not cover blogs. Nor does it cover “services such as gambling services and on-line games, the principal purpose of which is not the provision of programmes” [note 4, recital 15a]. 

Commentary on the Scope of Audiovisual Commercial Communication Services.

10. Audiovisual media services which are covered by the new directive will therefore include:

(a) Any audiovisual media activities which are primarily non-economic and only compete with on-demand services, but not television broadcasting; and

(b) Any commercial communication services where the audiovisual element is not incidental to the service.

11. More importantly, the distinctions between the category of audiovisual commercial communication and those of television broadcasts and on-demand services will no longer be clear cut. Although product placement will be prohibited [Article 3f(1)], Member States may permit product placement in cinematographic works, films and series made for television, sports broadcasts, light entertainment programmes, and in any genre of programme (except programmes for children) where the advertiser provides certain [unspecified] goods or services free of charge [Article 3(2), paragraph 1]. Programmes for children may not contain product placement in any form Article 3(2) paragraph 2].

Commentary on the “prohibition” of Product Placement.

12. There are so many exceptions to the “prohibition” on product placement, that the practice is likely to become very widespread. Moreover, the exceptions are genre-based. At first sight, this seems a straightforward approach, but on closer examination the proposed rules will be fraught with problems for several reasons. 

· There is no European-wide agreement for classifying individual programmes into genres. Attempts by both the European Broadcasting Union and by academic scholars to compare the output of national TV services by genre have been unable to agree on a common taxonomy. For instance, one Member State might consider a series of six current affairs programmes which were made for television to be “a series made for television”, while another might consider that the definition of “a series made for television” only applied to a series of fictional programmes.

· There is no clear definition of “a cinematographic work”. Is a news programme or a documentary programme, which has been shown in a cinema for one day, as part of an ancillary programme to a feature film, prior to its release on television, to be considered as “a cinematographic work”? 

· It is possible, even likely, that television companies may well develop hybrid programme genres which straddle those genres in which product placement is allowed and those in which it is not. Consider, for instance, a family game show which was designed to be watched by both adults and children.  One Member State might consider it to be “a programme for children”, and therefore forbid product placement, whereas another might consider it to be “a programme for adults”, and therefore allow it. There would therefore be no EU-wide standard for a given programme format.

· What, precisely, is meant by the phrase “only provision of certain goods and services” Will each Member State be able to draw up its own list of acceptable goods and services, or will there be a common EU-wide set of agreed products or services?  How significant a contribution of goods or service can be made to a programme by a commercial sponsor without charge, before the limit on permissible product placement is deemed to have been reached? For instance, would a large supermarket chain, which also featured a celebrity chef in its advertisements, be allowed to provide without charge, all the recipes and the services of the celebrity chef for a series of television cooking programmes? Or would a transatlantic airline be able to provide free transport, and free accommodation in its North American associate hotels, to the presenters and all the crew of a series of travel programmes?

Far from laying down an agreed set of European minimum standards, the EU Council of Ministers has produced a set of rules which will lead to no regulatory consistency. In this situation, unless they are clearly informed about the presence of product placement, TV viewers and users of on-demand services will have absolutely no idea of the degree of product placement involved in a given television broadcast or an on-demand service which has been licensed by another EU Member State. .

The Information about Product Placement 

Which is Provided to Viewers and Users of Audiovisual Media Services

13. The prohibition on surreptitious advertising in the current TVWF directive will be replaced by a prohibition on surreptitious Audiovisual Commercial Communication. This is defined as “the representation in words or pictures of goods, services, the name, the trade mark or the activities of a producer of goods or a provider of services in programmes when such representation is intended by the media service provider to serve advertising and might mislead the public as to its nature. Such representation is considered to be intentional in particular if it is done in return for payment or similar consideration; [Revised Text, Article 1(h)]
14. In addition, audiovisual commercial communications must be readily recognizable as such [Article 3d (1)(a)].

15. Moreover, Product Placement means any form of audiovisual commercial communication consisting of the inclusion of or reference to a product, a service or the trademark thereof so that it is featured within a programme in return for payment or similar consideration. [Revised text, Article 1(k)]

16. Furthermore, viewers must be clearly informed of the existence of product placement [and] programmes containing product placement are to be appropriately identified at the start and at the end of the programme in order to avoid any confusion on the part of the viewer [Article 3f (2) (c) ]

The Distinction Between Surreptitious Advertising and Product Placement. 

17. It must be noted that the prohibition on surreptitious advertising does not cover legitimate product placement, where the viewer is adequately informed of the existence of product placement: this can be done by mentioning which products are involved or by signalling the fact that product placement is taking place in a programme. 
18. The Distinction between sponsorship and product placement The decisive criterion which distinguishes between sponsorship and product placement is the fact that in product placement the reference to a product is built into the action of a programme (which is why the definition in Article 1(k) contains the word “within”). By contrast, although sponsor references may be shown during a programme they cannot be part of the plot. [Addition to recital 46, see footnote 8].

Commentary on the Definitions relating to Product Placement
19. (a) The new directive requires an audiovisual commercial communication to be “readily recognizable”, although the provision is ambiguous, since it does not specify by whom. There are three possibilities: (a) the regulator in the country of origin; (b) the regulator in the country of reception; and (c) the ordinary television viewer or user of the audiovisual media service.

· Given that the purpose of the regulation is to inform the TV viewer, or the user of an on-demand service, of the presence of an audiovisual commercial communication, in order to avoid any ambiguity,  it is proposed that the phrase in Article 3d (1) (a) be amended to read “readily recognizable by the viewer of a television service or the user of an on-demand service.”  

20. There is a further problem with the definition of “surreptitious audiovisual commercial communication”, which arises from the use and interpretation of the phrase “intended by the media service provider”, especially bearing in mind the consequent sentence “Such representation is considered to be intentional in particular if it is done in return for payment or similar consideration.” In the current directive, the phrase has usually been interpreted to mean that when a broadcaster or an audiovisual media service provider buys, or licenses, a programme from an independent producer regardless of whether or not it includes any surreptitious audiovisual commercial communication, it can then claim that it was indeed “unaware” that the programme “was intended to serve advertising.”  In an increasingly competitive audiovisual media marketplace, the implications of this lax formulation are clear. Providers of audiovisual media services will increasingly seek to subcontract the production of their programmes to independent producers, and in order to reduce production budgets the latter may well accept, or even encourage, surreptitious commercial involvement.  

· It is therefore proposed that the words “intended by the media service provider” are deleted from Article 1(h). 

Television broadcasters and providers of on-demand services can easily protect themselves from being unfairly accused of broadcasting or providing services which contain surreptitious advertising of which they were unaware by requiring independent producers of programmes or producers of programmes of programmes from whom they sub-license the secondary rights, to give them a legal guarantee that they contain no surreptitious audiovisual communication.

Hiding from Users of Audiovisual Media Services

Information about the Presence of Product Placement

21. Viewers are to be clearly informed of the existence of product placement. Programmes containing product placement are to be appropriately identified at the start and at the end of the programme in order to avoid any confusion on the part of the viewer [Article 3f (2) paragraph 3 (c)]   Where the viewer is adequately informed of the existence of product placement, this can be done either by mentioning which products are involved or by signalling the fact that product placement is taking place in a given programme note 14, addendum to recital 45]. 

22. However, a Member State may also chose to waive this requirement where the payment or similar consideration has not been made to the media service provider [Article 3f (2) paragraph 4].

Commentary on the Information about Product Placement 

which will be available to users of Audiovisual Media Services.
23. The proposal to inform viewers about the existence of product placement starts well in Article 3f (2) paragraph 3, but it is completely undermined by the provisions of paragraph 4. These allow three classes of exceptions which will completely undermine any confidence by viewers in the arrangements for notification. They are:

(a) Different regulatory arrangements, of which the viewer is unaware, may have been adopted in relation to that genre of programme, by the regulator in the country of origin of the service;

(b) Some Member States may have chosen to waive the requirement for notification, on the grounds that no payment or similar consideration has been made for the programme;

(c) Other Member States may also waive the requirement for notification, even when a payment or similar consideration has been made to a programme producer who is independent from the media service provider, on the grounds that the media service provider claims to have been unaware that product placement has occurred.

· It is therefore proposed that paragraph 4 of article 3f (2) should be deleted completely.

The Freedom of Reception and the Right of a Member State 

to Derogate from the Country of Origin Principle.

24. Article 2a of the amended text requires Member States to ensure freedom of users to receive any audiovisual media service which originates from within the European Economic Area. [Article 2a(1)] However, it also permits a Member State to derogate from this basic principle in two ways. 

25. In the case of a television service, the procedure is broadly the same as that under the current directive. [Article 2a (2)] This would therefore only allow a Member State to derogate from permitting the retransmission of a television broadcasting service if it seriously impaired the physical, mental or moral development of minors, or was likely so to do, unless the service provider sought to avoid this by selecting the time of the broadcast or used a technical measure to ensure that minors would not normally see or hear it. 

· Given this provision, it would theoretically be possible for a Member State to derogate from the directive by restricting the retransmission on their territory of any unencrypted television programmes which allowed product placement in programmes for children.

26. In the case of an on-demand service, however, a Member State may use the procedure set out in Articles 3(4), 3(5) and 3(6) of the e-Commerce Directive (Directive 2000/31EC) [Article 2a(3)] The grounds for derogation by a receiving state under the e-Commerce Directive are much broader than those allowed under the Audiovisual Media Services Directive. Whereas those in the AVMS Directive are limited to the protection of minors and the prevention of hate speech, the e-Commerce Directive allows derogation on the grounds of public policy, the protection of public health, public security, and the protection of consumers including investors. This provision could allow a Member State the power to protect its citizens and consumers against any surreptitious audiovisual commercial communication and/or improper or un-notified product placement about which its viewers have not been clearly informed, even though it may have already been permitted in that on-demand service by the regulator in the  country of origin 

· The Directive does not distinguish between individual programmes, only between separate services. A situation could therefore arise whereby a Member State, which has protected its citizens from being exposed to a programme containing surreptitious product placement, which had been included in an on-demand service, would be unable to protect them from being exposed to the same programme if it was subsequently rebroadcast in a television service.

27. The Council of Ministers has therefore achieved the viewer-unfriendly – and somewhat illogical – outcome that a Member State will have more powers to derogate from the Audiovisual Media Services Directive, in order to protect its citizens against surreptitious audiovisual commercial communication or unannounced product placement, in an on-demand service than in a television broadcast which is liable to be viewed more widely, and with less conscious attention, than an on-demand service.  

The Way Forward

28. At this time, it is uncertain precisely what amendments the European Parliament will propose to the Commission’s text. Moreover, television viewers and consumers will naturally hope that the European Commission, the EU Council of Ministers and the European Parliament will ultimately be able to rectify the serious shortcomings in the text of the Directive, as amended by the EU Council of Ministers, which have been identified in this paper.  If not, it will be important to address closely the provisions of article 23 of the Directive which regulates the powers of the Contact Committee. 

29. Given that one of the two principal functions of the new directive is to protect the interests of EU consumers of audiovisual media services, EURALVA regrets that the interests of consumers and viewers are insufficiently represented on the Contact Committee. It is regrettable, that according to the current text, only the European Commission will be authorised to bring consumer issues to the Committee. 

· EURALVA therefore proposes that national governments, which may well be better placed to represent the interests of their consumers, should also be authorised to bring consumer issues for discussion at the Contact Committee.
· Member Associations of EURALVA would be prepared to co-operate with national governments in bringing this about.
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